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20 APS urges the Commission to deny The Emergency Renewed Motion of

21 ||Commissioner Robert Burns for Relief Staying These Rate-making Proceedings
22 || ("Burns Motion to Stay”)." APS filed its written objections to Commissioner Burns’s
23 ||subpoena more than eight and a half months ago. At that point, as the Superior Court
24 ||recently held, 1t was up to Commuissioner Burns to negotiate a resolution or to move to
25 || compel before this Commission. Yet, for eight and a half months, Commissioner Burns

26 ||did neither. Now, at the eleventh hour—with the record closed and briefing complete

27

' APS is contemporaneously filing a separate opposition to Commissioner Burns’s

28 Emergency Motion to Compel Compliance With Investigatory Subpoenas.
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on a proposed settlement of this case supported by over two dozen of the parties,
including Commission Staff and the Residential Utility Consumer Office—
Commissioner Burns urges the Commission to stay these proceedings.

There 1s no emergency, and the Commission should reject the motion for a stay
of the rate case. Commissioner Burns offers no explanation for the extensive delay in
filing his motion to compel, and a stay would severely prejudice APS and harm the
public interest.

I. Commissioner Burns Seeks Relief that Violates Commission Rules.

By statute, a public utility in Arizona is entitled to file for a change in its rates at
any time. A.R.S. § 40-250. The Commission may conduct a hearing on the proposed
change, but under Commission rule, the Commission’s review must be complete within
360 days. A.A.C. R14-2-103(B)(11)(d). The time period prescribed by the
Commission’s rules not only is good public policy for customers, but also ensures
fairness to regulated utilities. Because rate changes are prospective only, in the absence
of a timeline for decision, a utility could be forced to continue serving the public
indefinitely at rates that do not provide a fair return and could negatively impact its
ability to provide reliable service. Duquesne Light Co. v. Barasch, 488 U.S. 299, 307-
08 (1989) (noting that States may not force regulated utilities to serve the public at
unjustly low rates).

The Burns Motion to Stay must be evaluated against this backdrop. A stay
would prolong the rate case proceedings beyond the time period prescribed under the
Commission’s rules, which is due to expire by August 1, 2017.

Delay beyond this date is permitted only in two circumstances: an “amendment
to a filing which changes the amount sought by the utility or substantially alters the
facts used as a basis for the requested change in rates or charges,” or “[a]n

extraordinary event.” A.A.C. R14-2-103(B)(1 1)(e).> Neither circumstance is present

? Additionally, the time period “shall be extended three days for each one day of actual
hearing on the merits of the filing.” A .A.C. R14-2-103(B)(11)().
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here. APS has not amended its filings, and Commissioner Burns has not identified any
“extraordinary event” that would justify disregarding the timeline set forth in the rules.
He focuses only on APS’s objections to the subpoenas that Commissioner Burns issued
nearly ten months ago, as to which Commissioner Burns has never, until just days ago,
taken any of the required steps to enforce. No “event” has occurred in the interim
justifying a delay, much less an “extraordinary” one. The subpoenas were issued on
August 25, 2016. On September 9, 2016, APS timely objected in writing, thereby
suspending its obligation to comply. Arnz. R. Civ. P. 45(b)(5)(C). At that point, it was
up to Commussioner Burns to move to compel. See Burns v. Ariz. Pub. Serv. Co., No.
CV 2017-001831 (Maricopa Cnty. Sup. Ct. May 26, 2017), Slip op. at 2. He waited
until June 2, 2017, a delay of almost 9 months, to do so. Commissioner Burns should
not be permitted to manufacture an “extraordinary event” out of his own prolonged
inaction. The Commission should deny the motion because it requests relief that the
Commission’s own rules foreclose.

II. Granting a Stay Would Constitute an Abuse of Discretion.

Even if Commissioner Burns had identified some “extraordinary event” in his
motion, the question of whether to grant a stay would rest in the Commission’s sound
discretion. Here, exercising discretion to grant a stay would be tantamount to a
preliminary injunction indefinitely barring APS from changing its rates. At the very
least, Commissioner Burns should be required to meet the stringent equitable standard
that ordinarily applies to requests for such relief: “1) [a] strong likelihood that he will
succeed ... on the merits; 2) [t]he possibility of irreparable injury to him ... if the
requested relief is not granted; 3) [a] balance of hardships favor[ing] himself; and 4)
[pJublic policy favor[ing] the injunction.” Shoen v. Shoen, 167 Ariz. 58, 63 (App.
1990). “The critical element in this analysis 1s the relative hardship to the parties.” Id.
Commissioner Burns has not demonstrated that a stay is warranted under these

traditional equitable criteria, and the evidence does not support one.




A. Commissioner Burns Would Suffer No Irreparable Harm If the Rate
Case Proceeds.

The Burns Motion to Stay does not identify any harm, irreparable or otherwise,
that Commissioner Burns will suffer if a stay is denied and the rate case is allowed to
continue. Commissioner Burns apparently is concerned that he may be called upon to
vote on the settlement agreement in the rate case without information that he
(erroneously) believes to be relevant. Mot. at 4. But that does not constitute any harm
to Commissioner Burns. If he determines that he lacks sufficient information to support
the settlement agreement, his remedy is simply to vote “no” and explain his reasons for
doing so.

Commissioner Burns also raises the specter of “legal rights violations, and
constitutional due process violations” that “will be fully manifested.” Id. at 2-3. But
Commissioner Burns’s alleged due process rights are not threatened in any way if the
rate case proceeds. Instead, he impermissibly asserts rights held by others. Cf. Kerr v.
Killian, 197 Ariz. 213, 217 (App. 2000) (holding that Department of Revenue lacked
standing to enforce due process rights of non-party taxpayers “because the right to due
process asserted does not belong to the Department,” and non-party taxpayers had fair
opportunity to defend their own rights); Tonto Creek Estates Homeowners Ass'n v.
Ariz. Corp. Comm’n, 177 Anz. 49, 59-60 (App. 1993) (in appeal of Commission
decision, certificate transferee lacked standing to assert due process rights of original
certificate holder). A stay would prevent the Commission from doing the job assigned
to it by the Arizona Constitution, but it would not prevent any harm to Commuissioner
Burns.

Moreover, any harm that Commissioner Bumns alleges would never be
irreparable. If a party desires to appeal from the Commission’s decision in the rate
case, it can do so. A stay is not necessary to protect the rights of Commissioner Burns

or anyone else.
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B. A Stay Would Harm APS and Is Not in the Public Interest.

On the other side of the equitable scale, there is no question that a stay of the rate
case would severely and irreparably harm APS. APS has not changed its base rates
since 2012, and, as its testimony in this proceeding shows, APS has made significant
investments on behalf of customers since that time. In this proceeding, APS seeks to
modify its rates so that the rates reflect the cost of these investments. Commissioner
Burns himself claims that the proposed rate increase is worth on average $7 million per
month to APS—money reflecting investments that APS has already made to serve the
public. Mot. at 3. In fact, a stay would cause irreparable harm amounting to more than
$7 million per month, because the stay would affect the summer months when APS’s
revenues are highest. If a stay is imposed, the rule against retroactive ratemaking
would preclude APS from ever recovering this lost revenue, even if the Commission
approves a rate increase at some point in the future.

Moreover, Commissioner Burns seeks a stay of proceedings “until the matters
[he] raise[s] ... can be fully resolved.” Id. at 3. That could be years from now.
Commissioner Burns has already made clear that, if the Commission refuses to compel
compliance with his subpoenas, he will seek judicial review. /d. at 3 n.2. Thus,
Commissioner Burns’s stay request asks the Commission to impose certain, tangible
harm on APS by staying the rate case for an indefinite period of time.

Staying these proceedings would not only harm APS, but would also harm the
public by delaying the substantial public benefits that will result from the settlement
agreement currently pending before the Administrative Law Judge. The proposed
settlement 1s signed by nearly 30 parties representing a diverse and universal range of
interests, including Commission Staff, residential customers through RUCO, merchant
generator representatives, large commercial and industrial customers, public schools,
federal agencies, low income advocates, union workers, retirees, and all five groups
representing solar interests. And even some of the parties who oppose the settlement

nevertheless agree that many of its aspects are in the public interest.
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The public benefits that will result from the settlement agreement—and that
would be indefinitely delayed by the requested stay—include a rate stability provision,
under which APS would agree not to file a new general rate case before June 1, 2019; a
resolution of issues relating to solar distributed generation for the term of the settlement
agreement; new rate designs that give residential customers more choices for time-
differentiated rates; a customer education and outreach plan; continuation of crisis bill
assistance for low-income customers; a buy-through rate for large non-residential
customers; a moratorium on new self-build generation; an experimental pilot
technology rate for up to 10,000 customers; a program to expand access to utility-
owned rooftop solar for low and moderate income customers, schools, and rural
governments; discounts for schools and military customers; and the withdrawal of
appeals concerning the Commission’s Value and Cost of Solar decisions. APS Initial
Post-Hearing Br. 2-31, Docket No. E-01345A-16-0123 (May 17, 2017). The additional
charges that APS will collect will also enable further investments in rate base that will
be used and useful for APS customers. Unlike the alleged harm asserted by
Commissioner Burns, these harms are genuinely irreparable; customers who would
benefit from these aspects of the settlement will never be compensated for the loss of
those benefits during the period that Commissioner Burns’s lawsuits are pending and
the Commussion 1s precluded from voting to approve the settlement and have it become
effective.

. Public Policy Does Not Favor a Stay.

The Burns Motion to Stay does not contest that the settlement will carry concrete
benefits for the public, or offer any contrary concrete benefits that would result from a
stay. Rather, it claims that public policy requires staying these proceedings until the
subpoenas and disqualification issues are finally resolved because allowing the rate
case to proceed would “deepen public mistrust of the Commission and any individual
Commissioners who are already publicly suspected of unjustified abdication to APS

and Pinnacle West and self-interest.” Id. at 5. According to Commissioner Bums, it is




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

necessary for his motion to disqualify several of his colleagues to be resolved at the
threshold, and the subpoenas are necessary to that motion. Speculation regarding
perceptions, however, cannot outweigh the public policy favoring timely resolving a
pending rate case.

Indeed, even if Commissioner Burns’s motions are successful, that would not
necessarily alter the outcome of this rate case. Even under a scenario where the
subpoenas are enforced, and documents regarding campaign contributions would be
produced, there is no basis to believe that these documents would reveal any
information or actions that could affect the settlement, which was negotiated by the
parties without the Commissioners’ involvement. And there is no basis to believe that
the disclosure of the documents Commissioner Burns seeks would have any impact on
what a majority of the Commission may decide regarding whether the settlement 1s in
the public interest. Commissioner Burns may believe that his subpoenas advance the
purpose of justice in some abstract sense, but that does not outweigh the irreparable
harm that will result from a stay of the rate case.

In any event, the Commission should not grant a stay based on speculation that
delaying the rate case would somehow improve public trust in the Commission. First,
as described above, the rate case involves a proposed settlement supported by dozens of
parties representing the full range of interests before the Commission. No appearance
of impropriety could possibly result from Commission consideration and potential
approval of a settlement supported by Commission Staff and nearly every major interest
impacted by these proceedings.

Second, Commissioner Burns’s argument concerning public policy assumes that
he 1s correct regarding the merits of his argument on disqualification. But for the
reasons described in APS’s opposition to the motion to compel filed with the
Commission on this date, there would be no appearance of impropriety warranting

disqualification, even if the two Commissioners whose integrity Commissioner Burns
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has questioned were the deciding votes. Thus, public policy does not support staying

these proceedings until the motion to compel can be resolved.

D. Commissioner Burns Cannot Show a Likelihood on the Success of
His Motions.

Because Commissioner Burns cannot show any potential for irreparable harm,
let alone that the balance of harms tips strongly in his favor, the Commission has ample
grounds to reject the request for a stay on this basis alone. Nevertheless, Commissioner
Bumns fails to satisfy this equitable factor as well, for the reasons explained in APS’s
opposition to the motion to compel. We incorporate that discussion by reference here.
III. Conclusion

For nine months, Commissioner Burns failed to follow the proper procedure to
compel compliance with his subpoenas, as the Superior Court has now ruled that he
should have done. Had he timely followed that procedure, the issues he raises could
have been resolved without any delay to these proceedings. The Commission should
not allow Commissioner Burns to turn his own failure to act into an “emergency”
warranting a stay, when doing so would cause significant harm to a public service
corporation in violation of Commission rules. The Commission should deny the stay
and consider the merits of the twenty nine-party settlement agreement, and the Hearing
Officer’s recommendation when 1t is filed, within the timeframe established in

Commission rules.

DATED this 15" day of June, 2017.

OSBORN MALEDON, P.A.

py ! lans okl

Mary R. O’Grady

Joseph N. Roth

2929 North Central Avenue, 21st Floor

Phoenix, Arizona 85012-2793
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Original and 13 copies of the foregoing
filed this 15" day of June, 2017, with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

JENNER & BLOCK
Matthew E. Price (Pro Hac Vice)
1099 New York Avenue NW
Suite 900
Washington, DC 20001-4412

Attorneys for Arizona Public Service
Company

Copies of the foregoing hand-delivered/mailed/e-mailed

this 15" day of June, 2017, to:

Albert Acken

Ryley Carlock & Applewhite
One N. Central Ave., Ste 1200
Phoenix, AZ 85004-4417

Brendon Baatz

Manager

ACEEE

529 14th Street N.W., Suite 600
Washington, DC 20045-1000

Patrick Black

Attorney

Fennemore Craig

2394 East Camelback Road, Suite 600
Phoenix, AZ 85016

Ann-Marie Anderson

Wright Welker & Paoule, PLC
10429 South 51st Street., Suite 285
Phoenix, AZ 85009

Stephen Baron

Consultant

J. Kennedy & Associates

570 Colonial Park Drive, Suite 305
Roswell, GA 30075

Kurt Boehm

Attorney

BOEHM, KURTZ & LOWRY

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202
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Bradley Carroll

Assistant General Counsel, State
Regulatory
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88 East Broadway Blvd.

Mail Stop HQE910

P.O. Box 711

Tucson, AZ 85702

John B. Coffman

John B. Coffman, LLC
871 Tuxedo Blvd.

St. Louis, MO 63119

Jim Downing
PO Box 70
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Nicholas Enoch
Attorney

Lubin & Enoch, P.C.
349 North Fourth Ave.
Phoenix, AZ 85003

Patricia Ferre
P.O. Box 433
Payson, AZ 85547

Richard Gayer
526 W. Wilshire Dr.
Phoenix, Arizona 85003
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Robert Miller
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Association

13815 Camino del Sol

Sun City West, AZ 85372
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Senior Manager, Energy Regulatory
Analysis

Walmart Stores

2001 Southeast 10th Street
Bentonville, AR 72716-5530
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Attorney

Boehm, Kurtz & Lowry

36 E. Seventh St., Suite 1510
Cincinnati, OH 45202

Bnttany L. DeLorenzo
Corporate Counsel

10 DATA CENTERS, LLC
615 N. 48th St.

Phoenix, AZ 85008

Greg Eisert

Director Government Affairs Chairman
Sun City Homeowners Association
10401 W. Coggins Drive

Sun City, AZ 85351

Giancarlo Estrada

Kamper, Estrada and Simmons, LLP
3030 N. Third St., Suite 770
Phoenix, AZ 85012

Denis M. Fitzgibbons

FITZGIBBONS LAW OFFICES, PLC
P.O. Box 11208

Casa Grande, AZ 85230

Jason D. Gellman

Snell & Wilmer LLP

400 E. Van Buren Street, Suite 800
Phoenix, AZ 85004
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Acting Director

Utilities Division

Arizona Corporation Commission
1200 W. Washington

Phoenix, AZ 85007
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Chairman

Arizona Solar Energy Industries
Association

2122 W. Lone Cactus Dr. Suite 2
Phoenix, AZ 85027

Chris Hendrix

Director of Markets & Compliance
Wal-Mart Stores, Inc.

2011 S.E. 10th Street

Bentonville, AR 72716
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Energy Strategies, LLC

215 South State Street, Suite 200
Salt Lake City, UT 84111

Steve Jennings

AARP

16165 N. 83rd Ave, Suite 201
Peoria, AZ 85382
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Attorney for AIC
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2929 North Central Avenue
Phoenix, AZ 85012
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Attorney for ASDA

Law Offices of Garry D. Hays, PC
2198 E Camelback Rd, Suite 305
Phoenix, AZ 85016
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Energy Program Director

Arizona Community Action Association
2700 n. 3rd St., Suite 3040

Phoenix, AZ 85004

Timothy Hogan

Attorney

Arizona Center for Law in the Public Interest
514 W. Roosevelt St.

Phoenix, AZ 85003

Thomas A. Jerigan
139 Barnes Drive, Suite 1
Tyndall AFB, FL 32403

Alan Kierman

Assistant Chief Administrative Law Judge Director of Real Estate & Special

Arizona Corporation Commission
1200 W. Washington
Phoenix, AZ 85007

Briana Kobor

Program Director

Vote Solar

360 22nd Street, Suite 730
Oakland, CA 94612

Counsel

10 Data Centers
615 N. 48th Street
Phoenix, AZ 85008

Samuel L. Lofland

Ryley Carlock & Applewhite
One N. Central Ave., Ste 1200
Phoenix, AZ 85004-4417
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McDonald Carano Wilson, LLP
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Las Vegas, NV 89102
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1850 N. Central Ave., Suite 1100
Phoenix, AZ 85004
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Steven Puck
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President
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